ULLTED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

J. RICHARD WAGNER, DOCKET NUMBER

Appellant, DC122190W0363
vl
_ NOV 21 199!
ENVIRONMENTAL PROTECTION AGENCY, DATE:

Agency.

St Vgt Vgt Vs Nt Vs Vmiu? Vagat Vs Namat® et

Jonathan W. Chudson, Potomac, Maryland, for the
appellant.

Hayward _C. Reed, Esquire, Washington, D.C., for the
agency.
BEFORE
Daniel R. Levinson, Chairman

Antonio C. Amador, Vice Chairman
Jessica L. Parks, Member

OPINION BND ORDER

The appellant timely petitions for review., of the
August 24, 1990 initial decision in which the administrative
judge denied his request for corrective action 1in his
individual right cof action (IRA) appeal. The agency has filed
a timely cross petition for review of the initial decision.
For the reasons discussed below, we find that the petition and
cress petition do not meet the criteria for review set forth
at 5 C.F.R. § 1201.115, and we therefore DENY tham. We REOPEN

this appeal on our own motion under 5 C.F.R. § 1201.117,



however, AFFIRM the initial decision as MODIFIED by this
Opinion and Order, and DENY the appellant’s request for
corrective action.

BACKGROUND

On April 27, 19920, the appellant, a GM-15 Criminal
Investigator serving as Special Assistant to the Assistant
Inspector General for Investigations John E. Barden, in the
agency’s Office of the Inspector General (0IG), filed an IRA
appeal alleging that the following matters were based on his
protected whistleblowing activities in violation of 5 U.S.C.
§ 2302(b)(8) as amended by the Whistleblower Protection Act of
1989 (WPA), Pub. L. No. 101~12, 103 Stat. 16 (1989): (1) His
#Fully Successful” performance evaluation for fiscal year (FY)
1989; (2) his removal from coverage under a compressad
workweek schedule; (3) the requirement that he report to
whichever person was designated as acting for his supervisor,
Mr. Barden; and (4) the approval of his FY 1989 evaluation by
somecne who was not the pool manager. '

Because the appellant, with regard to his performance
evaluation, <contested a personnel action covered by
5 C.F.R. § 1209.4(a),l and first sought corrective action from
the Special Counsel, the administrative judge properly assumed

jurisdiction over the appeal. See Appeal File (AF), Vel. 1,

1 on July 12, 1990, the Board published its final regulations
implementing the WPA in the Federal Register. For ease of
reference, we will cite the Board’s regulations at 5 C.F.R.
part 1209; however, the parties should refer to 55 Fed. Reg.
28,591-95 (1990) for the text of all references to this part.



Tab 1, 2Appellant’s Exhibit 1. With respect to the remaining
three matters for which the appellant sought corrective
action, the administrative judge found that they were not
#personnel actions” that were independently within the Board’s
jurisdiction. See Initial Decision (ID) at 2.2

At the appellant’s request, the administrative judge
convened a hearing in connection with the appeal. The
administrative judge then issued an initial decision in which
he stated that, in order for the appellant to establish a
prima facie case of reprisal for whistleblowing, he must show
by a preponderance of the evidence that a disclosure described
under 5 U.5.C. § 2302(b)(8) was a contributing factor in his
performance appraisal. ID at &5. The administrative judge
further determined that, if the appellant were to show that
reprisal was a contributing factor to his performance rating, .
he would nevertheless not order the requested corrective
action 1if the agency established by clear and convincing

evidence that it would have rated the appellant as #Fully

9

2 The 1list of appealable personnel actions set forth at
5 U.,S.C. § 2302(a)(2) and 5 C,.F.R. § 1209.4(a) includes:
(1) An appointment; (2) & promotion; (3) an adverse action
under chapter 75 of title 5, United States Code, or other
disciplinary or corrective action; (4) a detail, transfer, or
reassignment; (5) a reinstatement; (6) a restoration; (7) a
reemployment; (8) a performance evaluation under chapter 43 of
title 5, United States Code; (9) a decision concerning pay,
benefits, or awards, or concerning education or training 1if
the education or training may reasonably be expected to lead
to an appeintment, promotion, performance evaluatien, or other
personnel action; or (10) a significant change in duties or
responsibilities that is inconsistent with the employee’s
salary or grade level.



successful”’? even in the absence of his disclosures.? 1ID at
6.

The administrative Jjudge found that, between December
1987 and October 1989, the appellant made numerous disclosures
that were protected under 5 U.S.C. § 2302(b) (8). ID at 7.
The appellant made these disclosures to the Federal Bureau of
Investigations, the CGeneral Accounting Office, the Special
Counsel, congressional committees, Congressmen, and the
Administrator and the O0IG of the agency. ID at 6. 1In these
disclosures, the appellant maintained that senior agency 0OIG
officials, 1including Inspector General Jchn C. Martin,
Mr. Barden, and Mr. Daniel S. Sweeney, Deputy Assistant
Inspector General for Investigations, had engaged in various
forms of misconduct. ID at 6-7.

The administrative judge found that the appellant had
presented no direct evidence linking his protected disclosures
with his performance appraisal. ID ét 11. Moreover, although
the administrative judge found that Mr. Barden and Deputy
Inspector General Anna Hopkins Virbick, the officialse involved
in the preparation of the appellant’s performance evaluation

for FY 1989, were aware of the appellant’s whistleblowing

3 The administrative judge referred to the appellant’s
"reassign[ment]” in this part of the initial decision. 1ID at

6. He evidently intended, however, to refer to the
appellant’s performance rating.
4

In December 1988, the appellant was reassigned to his
present position and duty station from the position of
Divisional Inspector General for Investigations in San
Francisco, California. ID at 4. This reassignment action is
not at issue in this appeal.



disclosures when they prepared the appraisal in November
1989,° he concluded that the appellant had failed to establish
by circumstancial evidence that his having made the
disclosures was a contributing factor in his performance
evaluation. 1ID at 8.

Specifically, the administrative Jjudge found that
Mr. Barden was aware that the appellant wrote an October 18,
1989 letter to Congressman John D. Dingell <criticizing an
investigation conducted by Mr. Martin, and had received an
October 26, 1989 telephone call from a newspaper reporter
about the appellant’s letter to the congressman.
Nevertheless, he found that the timing of these events, in
conjunction with the November 1989 ©preparation of the
appraisal, was not circumstantial evidence of a causal

connection between his disclosures and the appraisal.6 He

® <The administrative judge found unsupported the appellant‘s
further contention that Mr. Martin, who, along with
Messrs. Barden, Sweeney, Squitieri, and Hyland, was named in
several of his disclosures, was also involved in the
appellant’s FY 1989 performance evaluation. ID at 8 n.5.

5 The legislative history of the WPA reveals the following
concerning methods of meeting the ”contributory factor” test
under 5 U.S.C. § 1221(e) (1)}:

One of the many possible ways to show that the
whistleblowing was a factor in the personnel action
is to show that the official taking the action knew
(or had constructive kKnowledge) of the disclosure
and acted within such a period of time that a
reasconable person could conclude that the disclosure
was a factor in the personnel action.

135 Cong. Rec. H749 (daily ed. Mar. 21, 198%); see also 135
Conyg. Rec. S2784 (daily ed. Mar. 16, 1989); Gergick v. General
Services Administration, 43 M.S.P.R. 651, 661 (1990).



noted that the annual performance period for all agency and
0XG employees coincided with the fiscal year and, therefore,
all employees were being rated during Octcber and November
1989. In addition, the administrative judge specifically
noted that the appellant’s own performance plan showed that
his performance period ended on September 30, 1989. 1ID at 8-
9. He therefore concluded that the disclosures did not prompt
the issuance of the appraisal.

The administrative judge also found unsupported the
appellant’s various examples of alleged disparate treatment,
which the appellant had proffered as circumstantial evidence
of a 1link between his protected disclosures and his
performance appraisal. ID at 1i-i4. These included
allegations that the agency: (1) Gave the appeliant office
space that was inferior to that given to lower-graded
managers; (2) did not give him computer eguipmeni or suitable
software; (3) did not invite him to attend management
conferences; (4) sent him to budget training not recommended
for his grade level; and (5) did not give him work aseignments
that related to the primary (investigative) function of his
office. ID at 11.

Based wupon his finding that the appellant failed to
present direct or circumstantial evidence that his protected
disclosures were factors in his performance appraisal, the
administrative judge concluded that the appellant had failed

tc establish a prima facie <case of reprisal for



whistleblowing. Thus, he denied the appellant’s request for
corrective action. ID at 14.

The appellant has filed a timely petition for review,
asserting, in relevant part, that the administrative judge
erred by: (1) Finding that the three matters aside from the
FY 1989 performance appraisal were not appealable “personnel
actions”; (2) requiring the appellant to prove that
responsible agency officials had actual or constructive
knowledge of his protected disclosures; (3) requiring the
appellant to demonstrate a nexus between his protected
disclosures and his performance evaluation; (4) finding that
the appellant did not establish through proximity in time that
his whistleblowing was a centributing factor in the
performance evaluation; (5) improperly narrowing the scope of
his analysis to exclude evidence of a pattern of reprisal
within the agency’s 0IG Office of Investigations; (6) failing
to consider many of the protected and known disclosures that
he had made against the rating official; (7) failing to find
that he was subjected to disparate treatment in comparison
with other OIG emplcyees; and (8) discounting the appellant’s
evidence as to a ”causal connection” between his disclosures
and the performance evaluation. The appellant also submnits
certain allegedly new and material evidence that he asserts
was not available, with due diligence, before the record
closed below. See Petition for Review File (PFRF), Tab 1.

The agency has responded in opposition to the appellant’s

petition for review, and has also filed a timely cross



petition for review. PFRF, Tab 3. The agency argues, in its
response, that the appellant’s petition should be denied
because it constitutes mere disagreement with the
administrative 3judge’s proper findings and rulings, and
because the additional evidence submitted with the petition is
not ”[nlew and material evidence” within the mwmeaning of
5 C.F.R. § 1201.115(c)(1). Id. In addition, the agency
asserts in its response that, assuming arguendo that the Board
should find that the appellant sustained its burden of making
out a prima facie case of whistleblower retaliation, the Board
should further find that the agency rebutted the prima facie
case by its presentation of clear and convincing evidence that
the appellant would have received a ”Fully Successful”
performance rating for FY 1989 in the absence of the
appellant’s protected activity. PFRF, Tab 3 at 29.

The agency asserts in its cross petition for review that,
as alternative bases for dismissal, the administrative judge
should have found that: (A) The personnel action (a ”"Fully
Successful” performance evaluation) did not constitute an act
of retaliation; (B) two of the other appealed actions, i.e.,
the requirement that the appellant report to the employee
acting in charge for Mr. Barde.a, and the agencv’s August 1988
decision to delegate the responsibility to serve as approving
official to someone other than the pool manager, occurred
prior to the effective date of the WPA, so that the WPA’s
savings provision prohibited the Board from considering those

matters; (C) the doctrines of res judicata and collateral



estoppel precluded the appellant from “relitigating” all
matters that have been previously raised or could have been
raised before the Special Counsel, before other administrative
bodies, and under the agency’s ¢grievance procedure; and
(D) the appellant’s petition for appeal was untimely filed.
PFRF, Tab 3.

In addition, the agency asserts in its cross petition for
review that the administrative judge erred by denying its
motion to disqualify the appellant’s designated
representative, Mr. Jonathan W. Chudson, and by accepting into
evidence the various documents that the appellant submitted
&long with his petition for appeal. Id.; AF, Vol. 1, Tab 1.

ANALYSIS

The appellant’s petition for review

We find, first, that the appellant has failed to show
that the administrative judge erred by finding that the three
other appealed actions ~- his removal from coverage under the
compressed workweek plan, the requirement that he report to
whomever Mr. Barden designates as his acting supervisor, and
the delegation for approval of his FY 1989 evaluaticn to
someone who is not the pool manager =-- are not appealable
#personnel actions” under 5 C.F.R. § 1209.4(a). The appellant
readily admits in his petition that, #[i]ln the absence of
prior case law deciding whether the matters complained of fall
under the definition of ‘personnel actions,’ as the appellant
contends, the appellant can add 1little to the general

discussion of jurisdiction which he provided in his final



10

submission [to the administrative judge] ....” PFRF, Tab 1 at
1-2. Clearly, then, the appellant’s essential arguments were
considered and resolved by the administrative judge below. We
have considered the appellant’s contentions, and find that
they do not establish error in the administrative judge’s
determinations. See Reape v. Department of Health & Human
Services, 41 M.S.P.R. 406, 410 (1989), aff’d, 897 F.zd 538
(Fed. Cir. 1990) (Table).’

Next, the administrative Jjudge found that agency

officials responsible for the appellant’s FY 1389 performance

7 The appellant submitted a document along with his petition
for review entitled ~”Consumer’s Guide to EPA Benefits,” dated
#Summer 1990,” that alludes to the availability of Alternative
Work Schedules as a ”benefit.” PFRF, Tab 1, Exhibit 1. He
presents this document as evidence that his remcval from a
compressed workweek schedule was ”a decision concerning ...
benefits” as listed at 5 C.F.R. § 1209.4(a){9). The appellant
claims that the document is “new” evidence, and the agency.
disputes that assertion. According to the appellant, he
received his copy of the document on or about September 5,
1990, when the agency routinely - distributed it to its
employees. Id. at 17. That date 1is subsequent to the
issuance of the initial decision. The agency argues that the
appellant failed to show that it was not pessible, with the
exercise of due diligence, for him to obtain the document
earlier and present it to the administrative judge before the
record closed below. PFRF, Tab 3 at 49. We find that it is
unnecessary to determine whether the document meets the “new?
evidence criterion, however, because it is, nevertheless, not
meterial. That is, the document is not an agency regulation,
but only precatory guidance issued by the agency’s Office of
Human Resources Management. It does not specifically refer to
0IG employees, and it does not counter the agency’s evidence
that an employee’s placement 1in the compressed workweek

program is a privilege, and not a right. See AF, Vol. 5,
Tab 32, Agency Exhibit 37; Hearing Transcript (HT), Vol. 2 at
24, See also Russo v. Veterans Administration, 3 M.S.P.R.

345, 349 (1980) (the Board will not grant a petition for
review based@ on new evidence absent a showing that it is of
sufficient weight to warrant an outcome different from 4that of
the 1initial decision). Thus, we will not consider the
proffered document further.
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evaluation had actual or constructive knowledge of his
protected disclosures. ID at 8. The appellant nevertheless
argues that #all ... case law imposirg the ‘knowledge’ test
[in reprisal appeals] was struck down” by the Board in
williams v. Department of Defense, 45 M.S.P.R. 146 (1990)
(Williams I), rev‘d sub nom. Williams v. Department of Defense
and Office of Personnel Management, 46 M.S.P.R. 549 (1991)
(Williams II), and that the administrative judge thus erred by
imposing that test. We note, however, that the Board did not
strike down the previous knowledge requirement for reprisal
cases in the subsequently-reversed Williams I. Rather, the
Board there noted the continuing requirement, under the WPA,
for a showing that the official taking the action knew of the
protected disclosure. Williams, 45 M.S.P.R. at 149, citing
the joint explanatory statement ¢f the Senate and House floor
managers of the WPA, 13% Cong. Rec. H749 (daily ed. Mar. 21,
1989). The Board thén applied that continuing knowledge
requirement in Williems II. Id. See also Special Counsel v.
Department of the Navy, 46 M.S.P.R. 274, 280 (1990)s Gergick
v. General Services Administration, 43 M.S.P.R. 651, 661-62
(1990). There is no legal support for the appellant’s

argument.8

8 Even if the administrative judge had erred in applying a
continuing knowledge requirement, the appellant’s substantive
rights would not have been affected by the administrative
judge’s finding that the appellant, in fact, demonstrated such
agency knowledge. PFRF, Tab 1 at 2-5; Panter v. Department of
the Air Force, 22 M.S.P.R. 281, 282 (1934) (an adjudicatory
error that is not prejudicial toc a party’s substantive rights
provides no basis for reversal of an initial decision).
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The appellant argues further that a previous requiresment
in reprisal appeals, that an appellant demonstrate a “nexus”
between the employee’s nrotected disclosures and the agency’s
personnel action, see Haine v, Department of the Navy, 41
M.5.P.R. 462, 472-73 (1989), was also struck down by the
Board’s decisicn in Williams I. He therefore argues that the
adninistrative judge erred by finding that he failed to show
such a nexus. We note that the Board’s previous holding on
this point in wWilliams I was limited to the specific change in
the law that was occasioned by the enactment of the WPA, i.e.,
the replacement of the previous #“substantial factor” test by
the new “contributing factor” test. See Williams I, 45
M.8.P.R. at 148. There is no 1legal support for the
appellant’s contention that a nexus requirement is
inapplicable to his appeal.

Next, the appellant merely reargues his belief that the
short pericd of time that elapsed between (a) his October 1989
protected activity (his October 18, 1%89 letter to Congressman
Dingell), and the immediate results thereof (Mr. ,Barden’s
October 26, 1989 receipt of a telephone call from a news
reporter concerning the appellant’s letter), and (b) the
agency’s Novenmber 1689 preparation of his FY 1989 performance
evaluaticn, establishes that his whistleblowing was a
contributing factor in his evaluation. We find no Dbasis,
however, to disturb the administrative judge’s analysis of
this issue. Quite simply, the timing of the appellant’s

evaluation was in virtually no way within the control of the
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agency officials alleged to have retaliated against him. See
ID at 8~-9. Therefore, under the circumstances of this appeal,
it does not follow that ”a reasonable person could conclude
[from such proximity in time] that the disclosure was a factor
in the personnel action.# 125 Cong. Rec. H749 (daily ed.
Mar. 21, 1989); see Gergick, 43 M.S.P.R. at 661.

With regard to the appellant’s next claim, namely, that
the administrative judge improperly narrowed the scope of the
appeal so as to eliminate evidence that would have “outline(d]
a pattern of reprisal within the EPA 0IG¢ Office of
Investigations,” the appellant specifically maintains that the
administrative Jjudge improperly denied his request for
witnesses Jonathan P. Sweeney and Deirdre M. Tanaka. PFRF,
Tab 1 at 13~15. The record shows that, during a prehearing
conference, the administrative judge denied these witnesses
for lack of a showing of their relevance. AF, Vol. 4, Tab 30.
We find that the administrative judge actes within the scope
of his authority in this matter. See Franco v. United States
Postal Service, 27 M.S.P.R. 322, 325 (1986) (the
administrative <judge has wide discretion under 5 C.F.R.
§ 1201.41(b) (10) to exclude witnesses wvhere it has not been
shown thac their testimony would be relevant, material, and
nonrepetitious). The appellant has shown no error in this
regard.

The appellant maintains further that the administrative
dudge erred by falling to consider certain known disclosures

he made between May 1988 and October 1989. PFRF, Tab 1 at 15-
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17. The agency states, in response, that it did not stipulate
t0 these disclosures, as the appellant claims that it did in
his petition for review, and +that, at any rate, the
disclosures referred to constituted #stale allegations” by
Novewmber 1989, when the agency prepared the appellant’s FY
1989 performance appraisal. PFRF, Tab 3, at 43-~44. Without
more, we find that the appellant’s assertion does not warrant
Board review of the record. See Marques v. Department of
Health & Human Services, 22 M.S.P.R. 129, 132 (1984) (the
administrative judge’s failure to mention all of the evidence
of record does not mean that he did not consider it in
reaching his decision), aff’d, 776 F.2d 1062 (Fed. Cir. 1985)
(Table), cert. denied, 476 U.S. 1141 (1986).

Next, the appellant arqgues that the administrative judge
erred by finding that his removal from the ccmpressed workweek
schedule did not establish disparate treatment in comparison
with other 0OIG Office of Investigations employees. He argues
that, if disparate treatment were establisﬁed, it would lend
credence to his claim that his protected disclosures were a
#contributing factor” to his removal from participation in
that schedule. The appellant does not relate this claim of
alleged administrative judge error to the personnel action at
issue, however, which is his FY 1989 performance evaluation.
PFRF Tab 1, at 33-35. The administrative judge specifically
found that there was no evidence that the October 27, 1989
letter imposing the appellant’s removal from a compressed

workweek schedule “had any impact on his performance
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evaluation.” 1ID at 12-14 (emphasis supplied). Moreover, the
appellant has proffered no such evidence in his petition for
review. We therefore find that this assertion is
unpersuasive.

The appellant goes on to argue that the administrative
judge erred by holding that the appellant bore the burden of
showing a "required causal connection” between the
"multiplicity” of protected disclosures that he made and his
performance evaluation. PFRF, Tab 1 at 35-38. As the
appellant states, however, “causal connection” is “merely
alternative language” for the “”nexus” test set forth in
Warren, 804 F.2d 654, Id. at 35, We have already indicated
herein that the requirement to show nexus in order to prove
whistleblower retaliation was not abolished by the enactment
of the WPA.

Next, the appellant asserts that the administrative judge
erred by excluding evidence he had proffered to show that his
various disclosures were true, although the appellant concedes
that a showing of the truth of his disclosures was not a
required element for a prima facie case of whistleblowing
reprisal. The appellant suggests that this evidence would
nevertheless be probative, because the truth of his
disclosures would show a “probability of animus” on the part
of agency officials. Id. at 37-38. The agency, in response,
disputes the logic of the appellant’s argument on this matter.
DFRF, Tab 3 at 44-46. Given the marginal relevance of this

matter to the issues in the appeal, since the agency did not

C-10
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dispute the appellant’s reasonable belief in the truth of his
disclosures, we find that the administrative judge acted
within the scope of his authority to restrict the evidence
presented to relevant issues, and to avoid delay in the
disposition of the proceedings. See, e.g., Vires wv.
Department of the Navy, 38 M.S.P.R. 569, 573 (1988).

The appellant &also reargues each assertion of disparate
treatment that he had made to the administrative judge below.
In his petition, however, he fails to show error in the
administrative Jjudge’s analysis warranting the Board’s full
review of the record. See Weaver v. Department of the Navy,
2 M.S.P.R. 129, 133-34 (1980) (mere disagreement with the
administrative judge’s findings and credibility determinations
does not warrant full review of the record by the Board),

review denied., 669 F.2d 613 (9th Cir. 1982) (per curiam).9

9 The appellant also argues, in this regard, that the
administrative judge erred by placing the burden of proof on
him to show what summary rating he would have received for the
first three months of FY 1982, and that the agency’s
consideration of that rating would have improved his FY 1989
overall rating. It is well established, however, that an
appellant bears the burden of proving that an agency’s
procedural error was likely to have caused the agency to reach
a conclusion different from the one it would have reached in
the absence or cure of the error. See 5 C.F.R.
§ 1201.56(c) (3); Baracco v. Department of Transportation, 15
M.S.P.R. 112, 123 (1933) (reversal of an action is warranted
only where procedural error, whether requlatory or statutory,
likely had a harmful effect upon the outcome of the case
before the agency), afrf‘’d, 735 F.2d 488 (Fed., Cir.), cert.
denied, 469 U.S. 1018 (1984). Moreover, the WPA merely
reduced the employee’s burden of proof in whistleblower
appeals; it did not shift the burden of proof to the agency.
See Gergick, 43 M.S.P.R. at 662-63.
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The appellant next raises several assertions concerning
his FY 1989 performance evaluation. He claims that the
administrative judge erred by finding that the agency’s
undisputed failure to abide by its own requlatory requirement
to consider his performance for the first 3 months of FY 1989,
during which time he served in a previous position, did not
harm him and had no bearing on his ultimate performance
rating. In his petition, however, the appellant concedes that
he cannot show what rating he would have received for that
period, and he does not claim that consideration of that
3-month period would have increased his ultimate rating.
Rather, he intimates that the agency’s failure to abide by its
own requirement to consider his performance for that period
7could be used te show that agency officials may have had a
hidden agenda, and that the appellant’s allegation that his.
protected disclosures were a contributing factor <to the
performance evaluation which he received was more likely true
than not.” PFRF, Tab 1 at 40. The appellant’s mere
speculation on this matter, however, does not suffice to
warrant the Board’s review of the administrative Jjudge’s
findings and conclusions in this regard. See ID at 10-11;

Weaver, 2 M.S.P.R. at 133-34.319

10 The administrative judge, after examining the appellant’s
claims of disparate treatment, stated that:

With the possible exception of ([the] appellant[’s]
not being given his own computer, the above evidence
does not show that ([the] appellant was treated in a
disparate manner. In addition, there is no evidence
that any of these matters were related to [the]
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The appellant also disputes the administrative judge’s
findings that: (1) The fact that the agency lowered his self-

evaluation11

of his performance by 100 points was insufficient
to establish a causal connection between his disclosures and
his appraisal; (2) on its face, the appellant’s self-
evaluation did not support the rating he gave himself on
certain standards; and (3) the appellant’s rating was not
significantly lower than the highest possible rating that
could have been given pursuant to his self-evaluation. See
PFRF, Tab 1 at 44-52.

Tw.e appellant’s performance plan consisted of three
critical elements. Critical element 1 and 2 each had a
performance standard with four component parts, and critical
element 3 had a performance standard with two component parts.
The appellant was rated from 1 to 5 on each component part,
with 1 being the lowest and 5 being the highest possible
rating. ID at 9. A rating of 3, or ”Fully Successful,” was
assigned to component parts 1-4, 2-1, and 3~1 bv poth the
appellant and Mr. Barden. On component parts 1-3, 2-3, 2-4,
and 3-2, the appellant gave himself a rating of 4, or ”Exceeds

Expectations,” while Mr. Barden rated him at level 3 on those

component parts. Id. The administrative Jjudge found,

appellant’s disclosures or that they had any impact
on his performance evaluation.

ID at 12 (emphasis supplied).

11 o016 procedure provided for each employee to initially rate
himself. The administrative judge found that #it was more
usual than not for 0IG employees to [then] be marked down from
their self evaluated scores.” ID at 9.



19

however, that, with regard to each of the above disputed
ratings,12 the appellant set forth a performance standard for
#Exceeds Expectations” that was in fact the #Fully Successful”
standard. Id. The administrative judgz also found that the
appellant’s narrative account of his performance under each of
the disputed four component parts failed to explain how he in
fact exceeded the standard that he cited. Id. We find that
the record supports these findings. See AF, Vol. 2, Tab 1
(cont.), Appellant’s Exhibit 35; AF, Vol. 2, Tah 12,
Subtab 4c. Moreover, the appellant has presented no basis for
disturbing the administrative judge’s analysis of the
verformance evaluation documents. We find no error in the
administrative Jjudge’s conclusion, therefore, that the
appellant’s self-evaluation, on 1its face, failed to support
the higher rating he gave himself on these four component
parts. ID at 9.

As a result of his above findings, the administrative
judge stated that there was a substantial dispute or
difference of opinion on only three component parts, d4-1, 1-2,
and 2-2, ID at 10, The administrative judge credited the
#detailed testimony of Mr. Barden and Ms. Virbick explaining
their ratings for each element and [component part], and ...

Mr. Sweeney’s testimony that [the] appellant’s work was at the

12 The administrative judge erroneously statad that one of
these four component parts was 1-2. ID at 9. This is
evidently a typographical error, however, as the component
part under discussion there is 3-2, Compenent part 1-2 is
discussed subsequently in the initial decision. 1ID at 10C.
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fully successful level ....7” 1Id. More importantly, however,
the administrative judge stated that, even if he were to find
that the appellant’s performance warranted a rating of #5~7 for
each of the three genuinely-disputed component parts, his
total score would then have been 350, which would still have
resulted in an overall summary rating of ”Fully Successful.”
Idq.

Again, we find that the appellant fails to present any
substantial basis for disturbing the administrative Jjudge’s
evaluation of the hearing testimony and documentary evidence.
See Jac'son v. Veterans Administration, 768 F.2d 1325, 1331
(Fed. Cir. 1985); Hillen v. Department of tne Army, 35
M.S.F.R. 453, 458 (1987); Weaver, 2 M.S.P.R. at 133-34 (1980).
Rather, the appellant, with regard to the administrative
judge’s analysis, states, ”[{t]lhis sort of invention of excuses.
is not reasonable, even if it were 1in accord with the
respective burdens of proof imposed by the WPA{[.]” PFRF,
Tabd 1 at 51.

The appel’ant essentially argues that the agency was
required to demonstrate eac¢hh point involved in its reduction,
from the appeliant’s self--evaluation of 400 to the agency’s
score of 300, by clear and convincing evidence. Id., at 50-
52. Such is not the case, however, because th=: appellant
never made out a prima facie case that hiy protected
disclosu.2s were a Ycontributing factor” in the performarce
rating he received for FY 1989, 1ID at 14. Thus, the agency

was nhever required to prove, by “clear and convincing
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evidence,” that it would have taken the same action even
absent the protected disclosures. See 5 U.S.C. § 1221(e) (2);
Gergick, 43 M.S.P.R. at 662-63.

As wWe stated earlier with regard to this issue, the
agency as<serts in its response to the appellant’s petition for
review thai:, assuming arguendo that the Becard should find that
the appellant sustained his burden of making ocut a prima facie
casc ~f whistleblower retaliation, the Board shoulid further
find that the agency rebutted the prima facie case by its
presentation of c¢lear and convincing evidence that the
appellant would have received the same fully successful
performance rating for FY 1989 in the absence of his protected
activity. PFRF Tab 3, at 29.

Based upon the administrative judge‘’s careful analysis of
the elements and standards comprising the appellant’s
performance evaluation for FY 1989, and his pertinent
credibility determinations on this matter, as discussed above,
we find that the agency did establish by clear and convincing
evidence that the appellant would have received a #Fully
Successful” performance rating for FY 1989, even absent his
protected disclosures. Thus, even assuming arguendo that the
appellant demonstrated in his petition for review that the
administrative judge erred by not finding he had made cut a
prima facie case of whistleblower retaliation, we find that
the appellant has still failed to carry his ultimate burden of
proving his entitlement to corrective action in light of the

agency’s clear and convincing rebuttal evidence that it would
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have taken the same action in the absence of the disclosures.
See 5 U.S.C. § 1221(e)(2); 5 C.F.R. § 1209.7(b) .13

As we have stated, the appellant has submitted
documentary evidence along with his petition for review, which
he maintains is “new and material” to his appeal. This

evidence includes copies of a September 9, 1990 New York Times

article, ani of a September 15, 1990 Washington Post
editorial, both of which concern a draft report released by
the Democratic staff of the Senate Governmental Affairs
Subcommittee on General Services. PFRF, Tab 1, Exhibits 2,
3.14 The appellant opines that the publication of these
articles affected the agency’s decision to lift his security
clearance. PFRF, Tab 1, at 19-23. The agency’s decision in
that regard, however, is not at issue in this appeal. Again,
the only personnel action under consideration is the.
appellant’s 1989 performance appraisal. Thus, the newspaper

article and editorial are not material to the appeal. See

Russo v. Veterans Administration, 3 M.S.P.R. 345, 345 (1980).

13 pue to our determination that the agency demonstrated by
requigite evidence that it would have rated the appellant
7Fully Successful” notwithstanding his disclosures, we find it
unnecessary to address the appellant‘s further contentions; in
his petition for review, that he made out a prima facie case,
or to address the aliegedly ”new and material evidence? he
proffers in suppert of those contentions.

14 rThe other allegedly new and material documentary evidence
the appellant has submitted with his petition for review
consists of a guide that we have found, in footnote 7 of this
Opinion, was not material.
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The agency’s cross petition for review

The agency’s cross petition for review presents no basis
for granting Board review. First, although the agency
concedes that the administrative judge correctly denied the
appellant’s request for corrective action due to the
appellant’s failure to demonstrate that his protected
disclosures were a contributing factor in his FY 1983
performance evaluation, the agency claims that the
administrative judge #”still erred” by failing to cite an
alternative ground for his denial of the request, i.e., that
the appellant also failed to demonstrate that the personnel
action at issue constituted an act of retaliation. See PFRF
Tab 3, at 58-59; Haine, 41 M.S.P.R. at 472-73. There 1is no
requirement, however, for an administrative 3judge to cite
every possible alternative basis for the disposition of an
appeal, when the basis that he does cite suffices as legal
support for his decision. Therefore, the administrative dudge
did not err in this regard.

Also, as we stated earlier, the agency reargues several
matters that it raised below: (1) That the savings provision
of the WPA precludes consideration of certain matters in this
appeal;15 (2) that the appellant’s petition for appeal should

have been dismissed as untimely;16 {3} that the dectrines of

—

15 see 5 C.F.R. § 1201.191(b); Marshall v. Department of
Veterans Affairs, 44 M.S.P.R. 28, 32 (1990).

16 as the administrative judge correctly stated in response
to this asserted ground for dismissal, the Board’s regulations
do not reguire that an appeal be filed within 20 days after
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res judicata and cnllateral estoppel preclude  the
consideration of various matters;l’ and (4) that the retention
of the appellant’s designated representative, Mr. Chudson, was
a conflict of interest or a conflict of position, and was in
violation of a settlement agrzement im another Board appeal
that concerned Mr. Chudson.l® AF, vol. 2, Tab 12; AF,
Vvel. 3, Tab 13. The agency fails, however, to show that the
administrative Jjudge erred when he ruled upon these
preliminary matters in his June 21, 1990 teleconference
summary and order. See AF, Vol. 3, Tab 21.

Finally, the agency argues that the administrative judge
erred by accepting into evidence exhibits that the appellant
attached to his appeal, without sufficient showings of
authenticity, relevancy, and materiality. See AF, Vol. 1,
Tab 1. Although the agency claims it was ”surely prejudiced”
by the administrative judge’s acceptance of these documents
into evidence despite the appellant’s failure to identify them
or introduce them while presenting his case in chief at the
hearing, the agency fails to identify any specifiic error

resulting from the administrative judge’s acceptance of the

the expiration of the 120-day veriod during which the case was

pending with the Office of the Special Counsel. 5 C.F.R.
- § 1209.6(c)(2)(ii). AF, Vol. 3, Tab 21.
17

The administrative judge stated at the hearing that he was
uriaware of any findings on the four potential actions that
were before him, to which the doctrines of res judicata or
ccllateral estoppel could arguably apply. The agency does not
specifically contest this statement in its crecss petition.
HT, Veol. 1 at 152.

18 gee 5 C.F.R. § 1201.31(b).
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exhibits into evidence. See PFRF Tak 3, at 80-83. Even
assuming that the administrative judge erred in this regard,
the agency has not shown how its substantive rights were
prejudiced in this regard. See Panter, 22 M.S.P.R. at 282.
We will therefore not review this matter further.®

ORDER
This is the final order of the Merit Systems Protection

Board in this appeal. See 5 C.F.R. § 1201.113(c).

NOTICE TO APPELLANT

You have the right to request the United States Court of
Appedals for the Federal Circuit to review the Board’s final
decision in your appeal if the court has jurisdiction. See
5 U.5.C. § 7703(a)(1). You must submit your request to the
court at the followinr address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.

Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your

19 The agency cites Atkinson v. Department of the Air Force,
18 M.S.P.R. 691 (1%84), as support for the broad proposition
that attachments to a petition for appeal, submitted without
an explanation, are ”“not entitled to any evidentiary weight by
the Bopard.” PFRF, Tab 3 at 83, This, however, is not the
holding in Atkinson. Rather, the Board found that the
attachments to the petition for appeal 1in Atkinson did
constitute evidence, and the Board then evaluated the weight
to be accorded to that evidence under the particular
circunstances in Atkinson. Id. at 693.
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representative, if you have one, or receipt by you persocnally,

whichever receipt vccurs first. See 5 U.S8.C. § 7703(b) (1).

/M%M%

Aﬁ’Robert E. Taylor
Clerk of the Board
Washington, D.C.



